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/I_egal Disclaimer \

The views, information and content expressed herein are those of the author
and do not necessarily represent the views of any of the insurers of the
Chubb Group of Insurance Companies. Chubb did not participate in and takes
no position on the nature, quality or accuracy of such content. The
information provided should not be relied on as legal advice or a definitive
statement of the law in any jurisdiction. For such advice, an applicant,
insured, listener or reader should consult their own legal counsel.

Chubb refers to the insurers of the Chubb Group of Insurance Companies.
This literature is for informational purposes only. Distribution in certain states
may be limited to licensed surplus lines brokers. Actual coverage is subject to
the language of the policies as issued.
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EMPLOYMENT PRACTICES INSURANCE OVERVIEW

Today’s Legal Environment

\_

Economy & Employment Claims Correlation

New Administration — President Obama

Employment Laws & Supreme Court Rulings




/ EMPLOYMENT PRACTICES INSURANCE OVERVIEW

Today’s Legal Environment

Other Hot Topics

Wage & Hour; Bullying; Immigration;
E-Discovery; Workplace Violence,
Wellness Programs; Privacy; Aging
Population; Testing; Unconscious Bias;
Social Networking Sites

EEOC
\ Statistics - Initiatives - Guidance
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CLAIMS AND LITIGATION ENVIRONMENT

What’s the basis for lawsuits?

Title VII of the Civil Rights Act of 1964

Civil Rights Act of 1991

Section 1981 of Civil Rights Act of 1866

Age Discrimination in Employment Act of 1967 (ADEA)
Americans with Disabilities Act of 1990 (ADA)

Fair Labor Standards Act of 1938 (FLSA)

Common Law — wrongful discharge, breach of contract,
negligence



Presenter
Presentation Notes
�The Employment Law landscape has undergone significant change in the past two decades. 
Title VII is one of the most common sources of employment litigation. The statute makes it unlawful for an employer to fail or refuse to hire or discharge any individual or to otherwise discriminate against any individual with respect to his or her compensation, terms, conditions, or privileges of employment because of race, color, religion, sex, national origin, pregnancy, childbirth or related medical conditions. �
Claims are established through either direct evidence of an intent to discriminate -disparate treatment or indirect/circumstantial evidence - disparate impact.  
Disparate treatment  would be a claim arising from an alleged unlawful difference in treatment afforded similarly situated employees based upon one of the above classifications.�Disparate impact would be a claim from an employment practice that appears to be non discriminatory but has an adverse impact upon employees in a protected class.��Title VII applies to firms with 15 or more employees�
A charge alleging a violation of Title VII must be filed within 300 days of the alleged unlawful act (180 days in some states)  . A lawsuit must be filed within 90 days after receipt of the notice of the right-to sue-�Generally, remedies include reinstatement or hiring, court orders to eliminate discriminatory practices, lost wages, damage and attorney fees.  
In 1991 based on an amendment enacted as part of the Civil Rights Act of 1991, compensatory and punitive damages were made available.  The size of employer determines the maximum compensatory and punitive damages available, $300,000 for employers with more than 500 employees. �
The amendment also provided the right to have a trial by jury. 
�
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CLAIMS AND LITIGATION ENVIRONMENT

How are state laws different?

Number of employees required to comply
Additional protected status/class
Punitive damages (cap versus no cap)

Direct access to courts (no administrative procedures
required)

Additional benefits (employee leave rights, privacy
protections, unigue wage & hour rules, cause of action
requirement for wrongful discharge, etc.)
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CLAIMS AND LITIGATION ENVIRONMENT
Public policy, tort claims, breach of contract ...

Wrongful discharge
Retaliation
Express or implied contracts
Defamation
Other Torts — negligent:
hiring
evaluation
training
retention

\ supervision /
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Types of Employment Claims

\_

Charges of Discrimination

Demands for Arbitration

Lawsuits



Presenter
Presentation Notes
There are several different types of Employment Claims and ways for employees to sue employers.  The manner in which the claim is brought will depend on the legal theory being asserted.  Claims can come in the form of a Charge of Discrimination, a Complaint filed in state or federal court or a demand for arbitration, if an employer requires an employment dispute to be submitted to arbitration.  Where the claim is filed also depends on the jurisdiction.  A good plaintiff’s lawyer will know if the state or federal court is more favorable to the employee.  NJ, CA and TX are particularly favorable venues for employees.  

To bring a claim under Title VII, the ADEA, and the ADA  an employee must first file a Charge with the EEOC.  Charges typically are dual filed with the EEOC and state agency.  In some states and in NJ in particular, employees can file in court under the state discrimination statute.       

The EEOC will then issue a Right to Sue Notice and a claimant  has 90 days to file suit in court.  
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EEOC CHARGES

\_

Filing Basis 2009 % Comment

Race 33,579 (36%) Record high level
Retaliation 33,613 (36%) 2.8% increase over 2008
Sex/Gender 28,028 (30%) Record high level

Age 22,778 (24.4%) Second highest level ever
Disability 21,451 (23%) Record high level
National Origin 11,134 (11.9%) Record high level
Religion 3,386  (3.6%) Record high level

TOTAL 93,277

Just short of 2008 record high level

Sexual harassment charges totaled 12,696 (16% filed by men).
Pregnancy related charges 6,196, up 26% over 2006.

EEOC filed 281 merit lawsuits, and recovered $376 million in monetary relief,
excluding relief from lititgation.
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Employment Claims are Costly

Loss Scenarios for Private Companies

120 employees, $18million revenues,
Midwest, Age Discrimination Claim

40 employees, $3.7million revenues,
Northeast, Wrongful Termination Claim
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Review loss scenarios 
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Recent Loss Scenarios

Small, informal company with 5 employees
Hostile work environment

Mid-sized company
Wrongful termination and retaliation



Presenter
Presentation Notes
no one is immune from a potential EPL claim.  In that light would you provide some examples of situations that  illustrate this.  Need to profile accounts
Dave:  One example involves a small company with 5 employees, 2 of whom were females.  Because of the size of the company, the atmosphere was very informal, personal relationships were discussed and joking occurred on a regular basis.  When the 2 female employees discovered that the company was going to be sold, they left work in the middle of the day (the Wednesday before Thanksgiving).  They send an email to their manager who was also the CEO of the company requesting to use their unused vacation time.  The CEO denied their request as he thought they were requesting a leave of absence.  The female employees brought a claim asserting hostile work environment based on the office banter which they participated.  During the mediation, the CEO admitted that he had made the statements, but asserted that the female employees participated.  This is an example of a company with the lack of HR and in house legal guidance.  They also had weak policies in place and very minimal training.  The case settled for $700K.

Another situation involves a mid-size company.  The president and CEO created a position in order to hire his niece as the receptionist.  The niece worked more than 40 hours a week.  She was repeatedly told not to work overtime.  Finally, her uncle refused to pay her for overtime, at which point she alleged violation of law.  In the meantime, the comptroller was dissatisfied with her performance.  After several warnings the comptroller asked the CEO if he could terminate his niece.  The niece asserted a claim for wrongful termination and retaliation for complaining about her OT pay.  After spending more than $16K defending this matter using house counsel, the case was settled for $25K.  These examples can help you educate your clients. 
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Typical Gaps In Traditional
Coverage

™

\_

A general liability (GL)* policy covers
“occurrences” and may not respond to claims
requiring intent to act (such as common EPL
claims like discrimination and wrongful
termination).

Workers compensation will cover an injury event
but not retaliation against an employee who files a
workers’ compensation claim

An umbrella policy typically contains the same
coverage exclusions as a GL policy

1GL policy references are based on the commercial ISO policy
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Typical Coverage Gaps

Directors and officers (D&O) liabllity
Insurance Is designed to provide
coverage for the individual and typically
excludes coverage for claims against the
corporation itself (the entity).

A D&O policy typically excludes
coverage for claims made by employees
(including officers).
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Coverage Gap Summary

Traditional policies (GL, Workers’ comp, umbrella, D&O)-
May not cover the employment practices liability arising
out of:

Employee interviewing, testing, and references.

Employee hiring (or failure to hire), orientation,
education and training, evaluation, failure to promote,
discipline or wrongful termination.

Employee handbooks and other employment
documentation.

Retaliation against an employee.




FORM REVIEW
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EPL Coverage Overview

6 Key Questions in any Form Review:

Who is “Insured” under the policy?

What “Triggers” coverage?

What “Claim Reporting” obligations exist?
Who “Defends” the claim?

Who may settle the claim?

What are the coverage limitations?




RISK SELECTION/
UNDERWRITING PROCESS
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Risk Selection & Underwriting Focus Areas
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Size / Employee Count

Geography / Domicile

Industry

Image

Exposure to Class-Action Litigation
Diversity Statistics / EEO-1 Reports
Diversity Initiatives & Self-Critical Analysis
Loss History

Claims Management

Prior Insurance

\ Human Resources




Risk Selection & Underwriting Focus Areas
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Training
Layoffs

M&A Activity
Turnover
Compensation

Employment Contracts
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Evaluating Layoffs

Reduction in Workforce Assessment:

WHEN

HOW will it be communicated
HOW MANY

WHO

WHY
WHAT is the criteria for determining affected
Individuals (what locations)




/

Underwriting Layoffs

Reduction in Workforce Assessment:
Precautions:
Outside counsel utilization
Adverse impact assessments
Exit interviews
Outplacement services
Enhanced Severance Packages
Waivers
OWBRA (Older Worker Benefit Protection Act)
WARN (Worker Adjustment & Retraining Act)
Future layoffs
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At-will policy
EEQO/ antidiscrimination statement

Anti-harassment policy (definitions, no tolerance policies,
reporting information, procedures, follow-up)

Complaint procedures, investigation, confidentiality
Discipline/ conduct

Leave policies (FMLA, Unpaid leave of absence, military,
short term/long term disability, parental)

Signed acknowledgment of receipt

\_ /
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Specialty Claims Handling

What is a claim?

When should a claim be reported to the
carrier?

What can an Insured expect upon
reporting a claim?
What is the Duty to Defend?

How can an Insurer distinguish itself in
the way it manages the claims process?
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Presentation Notes
I wanted to talk a little bit about the Claim process and what you should expect to happen during the life of a claim.  
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What is a Claim?

A Claim can be:

Demand letter

Civil Proceeding
Arbitration Proceeding
Charge of Discrimination
Tolling Agreement
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Presentation Notes
The definition of claim varies by the policy forms used be each carrier, but typically includes:  

A written demand for monetary damages or non-monetary damages;
A civil proceeding commenced by the service of a Complaint;
An arbitration proceeding; 
A formal administrative or regulatory proceeding commenced by the filing of a notice of charge
	brought by or on behalf of any past, present or prospective employee in 	connection with an employment practices wrongful act. 
Some policies provide that a tolling agreement is a claim and some provide for notices of potential claims.  
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When to Report a Claim?

“As Soon As Practicable”

Benefits of Prompt Reporting?

Claims handling expertise

Timely assistance with defense
counsel selection

ImPIementation of an effective
defense strategy after thorough
Investigation



Presenter
Presentation Notes
Most EPL policies are claims made or claims made and reported policies.  
Many reporting sections require claims to be reported as soon as practicable.   What is as soon as practicable will vary depending upon the facts and circumstance of each claim and applicable state law.  Some policies contain certain specific timeframes for reporting, such as 60 days.  

There are benefits to early reporting.  Claims examiners have experience and handle more claims in any given year that do most lawyers.  Claims examiners will be familiar with particular lawyers and may have dealt with the same or similar claim.  This knowledge can help to assist in selecting the best defense  counsel.  Additionally, most insurance carriers have developed a list of panel firms and have pre-negotiated discounted rates.  Claims examiners can also assist in developing case strategy from the outset.  Also, one carrier has recently come out with an early claim incentive reporting endorsement which provides a 10% reduction up to $50,000 from the deductible amount for claims reported within 15 business days after the claim is first made.        
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Early Claim Reporting Incentive Endorsement

pirst of s Kind

*Provides Customers who Notify Chubb
within 15 Business Days of an Employment
Claim with a 10% reduction (up to $50,000)
In their deductible.

*Available for Each Claim Reported During
the Policy Period
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Presentation Notes
As we saw earlier, with the more than 80,000 charges that are filed with the EEOC annually, some EPL policyholders may not realize that each of these charges is an employment practices liability claim.
If a company fails to report an EEOC charge in a timely manner, coverage could be impacted.  We share our customers’ frustration with this marketplace phenomenon.  By encouraging early reporting of claims, Chubb not only helps eliminate that problem but we also can save our customers money as well as help them mitigate potential litigation costs and reputational damage.
Our Early Claim Reporting Incentive Endorsement is available to all EPL customers except those that are subject to claim-reporting thresholds.
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What to Expect Upon Reporting?

The Claim Process:

Investigation

® Coverage

® Factual
Liability
Damages
Resolution Strategy



Presenter
Presentation Notes
I just mentioned that after a claim is reported, an examiner will contact the insured or designated representative to start the investigation. The general purpose of timely notice is to enable the insurer to adequately investigate and respond to claims.   The investigation has two parts: coverage and factual.  As an initial matter, the insurer will have to verify coverage and the adjuster will be asking questions and possibly requesting additional documents to verify coverage.  A factual investigation into the allegations will also be explored to determine their validity.      

The next step will be to assess liability.  Typically after defense counsel completes his or her investigation, he or she will provide a written report, detailing the facts, legal theories, exposure and damages.   

After liability and damages are assessed, the claims adjuster, in partnership with defense counsel and the insured, should come up with an appropriate resolution strategy.


LOSS PREVENTION SERVICES
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What's keeping the HR Manager up at night?

Difficult economy
Limited corporate resources
Cost cut pressures  Exposure increases

® Training > Decrease productivity, lawsuits, charges
® Staff Reductions > Lawsuits & EEOC charges

® Loss Control > Lack of knowledge, inadequate policies
® Insurance > Negative financial impact

* The bar has been raised for employers and it will continue
to be raised ...

\_ /
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How to clear the hurdle?

Supreme Court has provided employers with a map...

Publicize policies and procedures

Train employees on the law
Establish internal complaint resolution process

Train internal “investigators”
Impose effective sanctions

Loss Prevention is critical ...

\_
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Avalilable Loss Prevention Resources

Desk reference- information on employment laws or
sample h/r policies

Newsletters- on line, hard copy

Toll free hotline- to ask employment questions or to
report claims

On line resource library

Audits- self or external

Seminars- on line, in person

Loss prevention consultant services
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/ Chubb Loss Prevention Program \
AS AN EXAMPLE

EPL Loss Prevention Web Site
ChubbWorkssM

Loss Prevention Consultant Services

Toll-free Hotline

Employment Practices Loss Prevention Guidelines
NERITELS



Presenter
Presentation Notes
Chubb’s new EPL Loss Prevention Program consists of 5 components. Let’s spend some time on these:�
First is our Chubb Loss Prevention Website which is accessible to all of our customers.  The site contains information on all EPL products, provides EPL loss scenarios, links to our directory of vendors, on-line EPL manual and more. 
�The second facet of the program is our new ChubbWorks platform, our new on-line resource for companies  seeking assistance with employment matters, as well as on-line training. This FREE resource offers convenient access to comprehensive EPL loss prevention tools, such as model employment policies, procedures and forms; on-line “best practices” training modules, employment journals, links to valuable HR web sites and more. We look at Chubb works in more detail shortly. �
The third facet is our EPL Loss Prevention Consultant Services.  We have a network of more than 120 top law firms, HR consulting firms and labor economist statistical firms offering specialized services designed to help our customers create solutions to their employment issues.  Services may include training, updating an employee handbook, putting together an affirmative action plan or assessing pay-equity exposure to name a few. Under this program we will reimburse our customers for services that directly relate to our EPLI coverage. We will reimburse customers for 50% of the cost of services, up to 10% of the EPLI premium. This is available each policy year!

The fourth facet of our program is access to our Toll Free Hotline.  Our customers get unlimited access to legal advice via the hotline. We put customers in direct contact with EPL experts from the nationally known law firm Jackson Lewis. Callers can receive immediate advice the moment a precarious situation arises. ��The fifth of the program are our EPL Guidelines manuals, a great resource for employers.  These free booklets discuss key employment issues in plain language and offer proactive ideas for avoiding EPL lawsuits.  
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ChubbWorks>sM  summary

Free On-line Resource created exclusively for Chubb
Easy Registration

Free Training

Model Forms

Model Policies

Library of Resources

Customization

If purchased separately costs between $1,000 and
$10,000

60 day Free Trial available to prospective clients

_ Y,




Top HR Product of the Year, HR
Acuity On-Demand - a New Offer for
Chubb EPLI Customers

™

Access through Chubbworks

Reduce legal and financial risks associated
with employee misconduct with HR Acuity On-
Demand, a complete employee relations tool
iIncluding a workplace investigation
methodology

HR Acuity offers 20% discount on first year
subscription rate and Chubb helps pay annual
cost through Loss Prevention Consultant
Services Program

/




Any Questions?

Thank you for your time.
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